
.. THE COMPTROLLER GENERAL
DECISIDON OF THE UNITED STATES

:' WASH INGTON, C. 2054 8

FILE:, B-184646 DATE: FEB 2 0 1976
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DIGEST: 1. Employee, classified as grade GS-11, alleges
that she performed grade GS-12 duties and was
wrongfully denied promotion for 6 years. Claim
for retroactive pay is denied since employees
are entitled only to salary of position they hold
regardless of the duties they perform.

2. Employee, classified as grade GS -11, alleges
she was wrongfully denied promotion to grade
GS-12 because of sex discrimination. Claim
for retroactive pay is denied since there has
been no determination that employee suffered
unwarranted or unjustified personnel action
under Bsack Pay Act because of discrimination.
Employee apparently failed to file formal com-
plaint of discrinr ination with enp'loying agency
or Civil Service.

This action is a request for reconsideration of the denial on
May 1, 1,75, by our Transportation and Claims Division (now
Claims Division) of the claim of Ms. MIary H. Harris for backpay
believed due as a former employee of the Department of the
Air Force

Briefly stated, the facts are that MTs. Hlarris was promoted
in February 1965, from Procurement Agent , grade GS-9, to
Contract Specialist, grade GS-l1. In July 1966, she was reassigned
to the position of Contract Administrator, grade GS-li, and she re-
mained at the grade GS-11 level until she was promoted to Contract
Administrator, grade GS-12, on December 10, 1972. Ms. Harris
states that since she was issued a Certificate of Appointment as
a contracting officer in July 1966, she had performed duties of a
position normally compensated at grade GS-12. and, therefore,
she claimed backpay for the period fromn July 26, 1966, to the
date of her retirement, July 12, 1974. Her claim was denied on
the grounds that an employee is entitled only to the salary of the
position to which he or she is appointed, regardless of duties, and
that there was no evidence that she had suffered sex discrimination
or an unjustified personnel action regarding her promotion or
classification.
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On appeal Ms. Harris argues that a grade GS-11 Contract
Specialist works with and assists warranted contracting officers
while warrants (Certificates of Appointment) issued to contracting
officers were granted to "GS-12s and above only. " Therefore, she
claims that since she was issued a warrant in 1966 but was not
prorl oted to Trade GS-12 until 1972 she is entitled to backpay.
II additicLin , ewen Ms. Harris was issued a new warrant on
June 30, 1972, she was advised that she would not be promoted
as a result of this action. On appeal she questions how her
duties aind rtesponsibilities can be "unilaterally altered without
charnging the position description.

The administrative report disputes Ms. Harris' contention
that warrants are issued only to employees at grade level GS-12
or above. -he report notes that there are three types of warrants
issued, one for Terminating Contracting Officers, one for Limited
Admiristrative Contracting Officers, and one for Administrative
Contracting. Officers. The report states further:

"Warrants have been issued as low as the GS-9
level and go up through the GS-15 level in our
organization. However, employees are
classified to grade levels based on duties and
responsibilities assigned by management (CSC
classification standards) and not on the type of
warrant issued.

With regard to her position classification, the report states:

"A review of classification and other personnel
actions indicates that h0rs Harris's official
position duties were annually reviewed and
certified by the supervisor as accurate and
current during the time period claimed. Several
different desk audits were made by our Position
Classification Specialists adjusting her grade,
series and title to conform to her current
work assignments during annual surveys.
During these reviews, no allegations or
classification appeals or grievances concerning
discrimination were received from Mrs Harris
to our knowledge. Under AF and CSC regulations,
an employee may appeal the grade, series, title
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and accuracy of his position description at
any time. Our records indicate that Mrs Harris
did not file any classification appeals while under
different supervisors from 1966. We, therefore,
must assume that she felt her position was
classified correctly for she did not exercise
her employee appeal rights. "

As noted in our Transportation and Claims Division Settlement,
the general rule in cases of this nature is that an employee of the
Government is entitled only to the salary of the position to which he
is actually appointed, regardless of the duties he performs. See
B-183218, March 31, 1975. When an employee performs duties
normally performed by one in a grade level higher than the one he
holds, he is not entitled to the salary at the higher level until such
time as he is promoted to the higher level. United States v. McLean,
95 U. S. 750 (1877); Coleman v. United States, 100 Ct. C1. 41 (19N43); 
Dianish, et al. v. United States, 183 Ct. -l. 702 (1C968); 52 Comp.
Gen. 631 (O73). In Co!e nan v UInited States, sunra, a clainmant sued
to recover money allegecdly owed him because he h5ad been required
to perform duties at a grade level higher than the one he held. The
Court of Claims stated:

"There are innumerable instances in
the Government service where employees of
a lowver classification perform the duties of
a higher classification * * * The salaries
fixed by Congress are the salaries payable
to those who hold the office and not to those
who perform the duties of the office. One
may hold the office only by appointment by
his superior, and the law vests in the superior
the discretion as to whether or not appointment
to the office shall be made. Wnhere the plaintiff
has received the salary of the office to which
he is anuointed he has received all to wvhich he
is entitled under the law. * (hnphasis
supplied.

The courts have consistently held that a person's right to salary
is determined by the position which he holds rather than the
duties he performs.
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It is also well settled that the power to appoint and to promote
civilian employees of the Federal Government is an executive
function and lies within the discretion of the head of the employing
agency. See Tierney v. United States, 168 Ct. Cl. 77 (1964);
Wienberg v. United 6tates, 192 Ct. Cl. 24 (1970). Therefore,
until Harris' position was classified upward and she was
appointed, she does not appear entitled to the pay of the higher
rated position. See Dianish, et al. v. United States, supra.

With respect to position classification we point out that the
authority for the establishment of positions, the grading thereof,
and the appointment of individuals thereto, rests with the
administrative agency and the Civil Service Commission. When
a position is classified in accordance with regulations, an employee
may not be promoted retroactively, even though the agency may
subsequently reconsider its classification determination and
reclassify the position upwards. B-178562, July 10, 1973, and
13-170500, October 29, 1970. As noted in the administrative X

report, an employee may appeal his position classification
(see 5 C. F. H.. Part 511 Subpart F (1975)), but Ms. Harris
apparently did not e. ercie her appenl rights.

Our Office has held as a general rule that an administrative
change in salary may not be made retroactively effective in
the absence of a statute so providing. 26 Comp. Gen. 706 (1947);
39 id. 583 (1960); 40 id. 207 (1960). I-lowever, we have permitted
adjustments (retroactively effective) of salary rates in certain
cases when errors occurred in failures to carry out nondiscretionary
administrative regulations or policies. See 34 Con-ap. Gen. 380
(1955) and 39 id. 550 (1960). Also, we have permitted retro-
active adjustments in cases where the administrative error has
deprived the employee of a right granted by statute or regulation.
See 21 Cornp. G-2n. 369, 376 (14-1); 37 id.300 (1957); 37 id. 774 /
(1958). Under the Back P.y Act of 1966, 5 U. S. C. § 5596 (1970),
and the Civil Service Commission's regulations implementing the /
Back Ply Act, 5 C. F. E. Pa.rt 550, Subpart H, there must bf: a
determination by an appropriate decision-making authority that
a personnel action taken by an authorized official was improper
or erroneous and such action must have resulted directly in the
withdrawal or reduction of pay or allowances of the employee.
As noted above, Ms. Harris' position classification has not been
determined to have been improper or erroneous, and Ms. Harris
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apparently nver exercised her claassifie&ticn appeal rights even

though her position was reviewed arxnually.

Nis. Uhrris also uroues on apperl that she was not prormoted to
grade G£S-12 urpcn reccipt of ber warrmnt bcaensc- of sex 14iscrim-ii-
nation. li rnoted lin our 'Iransportzticn and Claims Division
(now Claiin- Division) ~,tterrent, th-cre is no evlden~fce in tlale
record to In'idczte thzit a forreal con4pklaint regardii. alee
discrin-inatio.n was evl'r filed by M-s. 1ThrriS durir.,n the pe-:-riod
in qu.istkcn. z r peal >s. liarris F:tntesf th~at she hadl rfii.ecussed
thec ",Problen-m cf sex discriminaiorn" perioduic-ay wisth Ah-x.r cy's
Civl-vjn PFrr.onn.-l .%' scrasti -n -. with her su-triorsfi, end
apParently, cia Lhe hzsls ci tV..cose discussirIns, sQh,? elkct ti nct
to file a form:>-zl co;:-ml;JLnt bc *sc zsei fel it would (jthcr be
futile or 'Acvcl . rtfkc- >ct ,.adly u1-1 slZ rn(cord. HarS. ralris r;L'u/sts
that w6 riw tho rwo which tbe eClairs .Cr'uld sfho*w Lbat
Shc was thi-; Cuid )i2rlh?2;:( of She Lefc-.-13 Cz-r>trmct 11.'. o m.ecett
DListrict hclUia, a barrsrlt but at grzt.-c. levcl C\-1l.

It 1" rthS v' ii t i'wr.:.sii-4,,1irott this : ]'V' to comd.A C;l
,is~',.,''J<ti4? i-s cf dii-cr i t'mr aUs in ei* pi , zient in

cL'I r o Ti ', tlv C.u n Tis iO x ,. .. ;er ;r 4 iir!a
11 ."Y in~~ ~ ~ ~ 2 .i i i~in~fhy~ ~ ~ ~~c t~etZ'{ii!;2 t -i, *,,, c?+ -;r d r:ti.. >ti ;a G II.Sir I irv 2,lst;

as -let ;S 4 2 U. 'S'. C. =0,, 2 -t scc. (i1w'Žp. II, V71,t t UIc

rcgulatiorns of Vhc' Civ¼ .-.;erv C-ie S ,;.Sn, cs cor.firne in
S C 1'C . 7P1.-3 n't(.7C,) Lh- veJ citrd :rovior~" sct forth
the ro .rc fx- t,- fili. ,ct ZL C C-li 1 ;ii CL loy inr",
Pacni.y or Vl'. Civtl Cou-rvie C o -;ci~icn. Inl > i 'ti'
the n~actrnflnt of Pu~Aie L:w f2-C4 s 3 s t t. 1uli thI v I7C2

Ar£ntmjndcr-f:L to tho 10C-l j11 ' ;h.Bt'; Alct, an zcriivvcd Vc-a1
Crm-npolyco rn.ay ritMc e. l civill cticn in lc;'ceral ccurt, und r ccrt'tin
tinle rcstritj-cn,. 42 U. 31. C. ( 2O.-5j 1C (Cur,'. 11, 1'i721).
Sirrce thnre ba b'en no dbvtcrtrinatio:r by tho A.ir Force or the
Civil S'ervi>t ' n=.islcs that. t.i Licrris waaS denied a prcmution.
c, t!e bzisi cl es -idcvi : i.rirni ion, there is no -'uthcrity to award
backpay und.r the Flack, P e-ct.

Finally. Tss. Harris sr.J'vs that a recent decisfon by the
t ed tcdl tates ŽoIunremc Court lern.is suLlort to har c. se. 1owvever,
thci decision in nc r;lei er Co. et al v, ;oody et al.,
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422; 1'. S. 4t,', (W)75), held t1bat It is rot nccessarV for qrrployees
tcs, C y , ; :-, tV5 t ir er:ployor acted in bad .fith in order to ke

e Il y under the 1fl04 Civil Lights Act. a~s D:'enred.
'i .' f f |-:t¢lvcd srneployees In the private sector who had niade

2. c'~ f r, diacrirnination berore th C ourt. 'ince ZIs. 1-4;.rris
fz i I c-. r:cise her right to fi'e a discrinninaticin cciriplaint

-i Y, i 'AeJ - >- T.,li>7rF, ~agncy or thl Civil '*:cruice Conxnission and
: .e,:t t ! ;hen l ne t c rT m.ination that AMs Iarris s u e r c d

i2~in. E~lrstUOn dtwrLr tl.e- pt3HrioJ in uc-stiion, we rnust Sus r2in
4. .4skA ~ ~ r .7 *. n,,n-. 'ir .ss t,agi on a nd ".laimsi2 'Dlvisionl (ncovf, Clirsifi

.ti. -,i..-,i i.n dlsallowirig H iarritl' cInjim.

*o 11c; Uor:ptroller CoAenrsAl
,,f ,t.h,> U~niwd :'tates




